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 1 P R O C E E D I N G 

 2 CHAIRMAN IGNATIUS:  I'd like to open the

 3 hearing in DRM 12-189, which is a rulemaking addr essing

 4 the New Hampshire Code of Administrative Rules Ch apter

 5 200, they're our rules of practice and procedure.   This

 6 has been noticed.  And, we're at the tail-end of the

 7 proceeding, after working through the prescribed Joint

 8 Legislative Committee on Administrative Rules pro cess.

 9 Today, we're considering approval of the

10 final proposal for readoption, without amendment,  of

11 various procedural rules in Chapter 200.  And, so , let's

12 first take appearances please.  

13 MR. MALONE:  I'm Harry Malone, with

14 Devine, Millimet.  And, I'm here as an interested

15 practitioner today.

16 CHAIRMAN IGNATIUS:  All right.

17 MR. McHUGH:  Good morning, Chair

18 Ignatius, Commissioners Scott and Harrington.  Pa trick

19 McHugh, with FairPoint Communications.  With me t oday is

20 Ryan Taylor and Ellen Scarponi, also from FairPoi nt.  And,

21 I will be sort of representing FairPoint.

22 CHAIRMAN IGNATIUS:  Good morning.  Thank

23 you.

24 MS. HOLLENBERG:  Good morning.  Rorie
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 1 Hollenberg, here on behalf of the Office of Consu mer

 2 Advocate.

 3 CHAIRMAN IGNATIUS:  Good morning.

 4 MR. SPEIDEL:  And, Alexander Speidel,

 5 for the Staff of the Commission.

 6 CHAIRMAN IGNATIUS:  Good morning and

 7 welcome, everyone.  Because this is a rulemaking,  we don't

 8 need to be quite as formal as we often do.  I thi nk we are

 9 coming towards the end.  The rules have been prop osed,

10 published, submitted to JLCAR for their review, a nd

11 published in the Rulemaking Register, as well as

12 Commission notice of it as well.  At this point, we have

13 not received public comments but we are open to a ny

14 further comments we may receive today.  Mr. McHug h, does

15 FairPoint have any sections of the rules that it wants to

16 raise with us?

17 MR. McHUGH:  Yes.  And, we'll be filing

18 probably fairly brief written comments by the 15t h,

19 consistent with the order of notice.  I'm sorry, if you

20 can't hear me, let me know.

21 But I guess one thing of concern in the

22 rules, adopting them as is, and I have not been a ble to at

23 least develop a final position on how exactly it would

24 look, but excepted local exchange carriers are ex empt for
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 1 quite a bit of the statutes that fall under 365.  And, I

 2 think some of the rules need to reflect those exe mptions

 3 or exceptions, however you want to call them.  

 4 So, for example, under Senate Bill 48,

 5 RSA 365:1-a says "Except for complaints about", a nd then

 6 there's a certain number of statutes there.  "The

 7 provisions of this chapter shall not apply to any  end-user

 8 of an excepted local exchange carrier, nor to any  service

 9 provided [by] such end-user."  So, I think there needs to

10 be some exemption in the rules to reflect, you kn ow,

11 again, I keep saying "exception" or "exemption", but to

12 reflect that, to reflect that new language.  

13 And, just for example, Puc 202.01,

14 Subsection (f), makes reference to "a person seek ing to

15 make a complaint against a utility shall do so by

16 complaining with", and then there's other rules.  Section

17 Puc 204.01, Subsection (a), makes reference to ju st

18 anybody who wants to make a complaint can do so.

19 So, I think there needs to be roughly

20 some recognition in the rules that certain compla ints --

21 or, certain statutes, I mean, let's put it that w ay, don't

22 apply to ELECs.  And, I haven't decided, you know , sort of

23 in terms of what to present to the Commission, ei ther

24 today or in writing, if it's best to say, in cert ain
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 1 sections, almost quote the language from Senate B ill 48.

 2 To say, for example, under 202.01(f), just almost  have the

 3 same reference, "except for complaints related ab out" --

 4 or, "about or related to", and then list those st atutes,

 5 and put some language in there.  Or, to simply ad d a new

 6 subsection somewhere in there that says "these ru les do

 7 not apply to excepted local exchange carriers" or  "the

 8 Commission cannot take complaints", I mean, again , it's

 9 got to be more formal, I realize that, "except wi th

10 respect to these statutes".  I mean, that's kind of what

11 I'm trying to work on here.  But, I was hoping to  get it

12 done today, there's a couple things going on in t he last

13 couple of weeks that have been a little time-cons uming to

14 get to the administrative rules, I apologize.  Bu t I will

15 have something in writing.  And, certainly, if th ere's

16 ideas on that, that you consider them as well.  I 'm not

17 here to try and jam anything up.  But I think the re needs

18 to be some recognition.  That's all.

19 CHAIRMAN IGNATIUS:  It's an interesting

20 dilemma of how to state it.  I would be worried i f it were

21 to go through the recitation of what the law curr ently

22 reads, if next session another area gets carved o ut or

23 added to, and then your administrative rules are no longer

24 accurate.  Then, again, saying, "except where sta ted
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 1 otherwise by law" doesn't help anyone really.  So , it's a

 2 challenge.  If there were -- I don't know.  I gue ss I will

 3 look forward to have you further solve the proble m.

 4 MR. McHUGH:  Yes.  Well, I guess I'll

 5 give it a shot.  But I think the rules, as they a re

 6 currently, right, which is they're looking to be readopted

 7 as is, don't reflect that Senate Bill 48 altered the

 8 Commission's jurisdiction.  And, so, the complain ts -- I'm

 9 sorry, "complaints", the rules just read as thoug h, you

10 know, it's "business as usual", so to speak.  And , I don't

11 mean that in a flip way, it's just, you know, tha t the

12 past practice just still applies.  And, I don't t hink, in

13 light of Senate Bill 48, it's fair to say that "p ast

14 practice applies", in all circumstances.  Certain ly, for

15 example, cramming, slamming, some of the other sa fety

16 things, that's certainly the case.  So, that's wh y I'm

17 struggling with it.  And, I think, you know, but for

18 Hurricane Sandy, I might have had a better -- som e better

19 thoughts to come before you today.

20 CMSR. HARRINGTON:  Well, I think it's

21 important that we get the rules so that they are accurate

22 and reflect, because, of course, especially for t he

23 general public, to look at the rules and have to say, you

24 know, "will I also have to go look at 32 differen t RSAs to
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 1 figure out what is", you know, that makes the rul es

 2 meaningless.  And, you know, I think I'd rather s ee the

 3 rules accurately reflect the law, even if that me ans every

 4 year or two we have to come back and change the r ules

 5 because of the -- the applicable laws got changed  to

 6 reflect that.

 7 But I guess I'd ask if maybe the three

 8 groups represented here could work together on th is.

 9 Because this isn't a question of "I think this sh ould be

10 in" or "I think it shouldn't be in", this is a qu estion of

11 taking what's been implemented as law and putting  it in

12 the rules where it belongs.  This isn't an opinio n

13 session.  This should be something that I hope, i f the

14 three groups work together collectively, can come  up with

15 a good solution to get these in there.  Because, you know,

16 obviously, the jurisdiction has changed, and the rules

17 should reflect that.

18 MR. McHUGH:  Right.  And, that's one of

19 the concerns I wanted to come and express today.  So, I

20 was actually thinking that one of our customers s ays "oh,

21 you know, they might get guidance from the Commis sion",

22 you know, certainly, if there's complaints, the p rocess

23 still is in place with the Consumer Affairs Group , and we

24 have an Escalations Group.  Nothing has changed i n that
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 1 regard due to the Senate Bill 48.  And, I don't e xpect

 2 anything to change.  Other than, if there's, in t he end,

 3 there might some complaint that's not resolved to

 4 everybody's satisfaction.  And, you know, the con sumer --

 5 the customer is going to say "well, what do the r ules

 6 say?"  And, the rules just say "just go file a co mplaint."

 7 Well, it might be for something that, at least, y ou know,

 8 in my humble opinion, the Commission has no juris diction.

 9 And, I think -- and, so, all my goal is essential ly what

10 you said, Commissioner Harrington, is to have the  rules

11 reflect, you know, what the law is.

12 CMSR. HARRINGTON:  Well, I think that's

13 everybody's goal, or at least I hope so.  

14 MR. McHUGH:  Yes.  And, I'm happy to

15 work with the parties, and perhaps our friend, Mr . Malone,

16 as well, since he's such an interested practition er, would

17 be happy to weigh in.

18 CHAIRMAN IGNATIUS:  I haven't seen his

19 hand go up yet.

20 (Laughter.) 

21 MR. McHUGH:  Anyway, thank you.  

22 CHAIRMAN IGNATIUS:  Any other thoughts

23 on that?

24 MS. HOLLENBERG:  Yes.  If I might just
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 1 respond.  I appreciate that there have been signi ficant

 2 changes in the past year with regard to the regul ation of

 3 telecom services in New Hampshire.  However, this  is the

 4 procedural rule.  And, I also wanted to just make  clear

 5 that I'm not opposed to working on something to r esolve

 6 the issue.  But it is a procedural rule.  And, I mean, if

 7 you really -- it doesn't specify anything that's covered

 8 by complaints.  

 9 And, certainly, the Commission must get

10 complaints all the time about things it doesn't h ave

11 jurisdiction over.  We get calls about things all  the time

12 because of the name of our agency, about things t hat we

13 don't have jurisdiction over.  And, it doesn't ne cessarily

14 invest in that person who's complaining the right  to

15 actually have that complaint adjudicated by the C ommission

16 because it's filed with the Commission.  And, I j ust worry

17 about, I mean, it doesn't say in the rules right now that

18 complaints about service and rates or something e lse that

19 would be more substantive and reflected in a stat ute about

20 the Commission's -- the ambit of the Commission's

21 jurisdiction.  It's not more specific in the rule s with

22 regard to what that includes and what it otherwis e does

23 not include.  I just wonder if it's appropriate - - if

24 that's an appropriate place for us to note that t hese
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 1 certain services or the scope of complaints again st

 2 telecommunications services may be somewhat limit ed as a

 3 result of SB 48.

 4 I don't know, and I'm thinking off the

 5 top of my head, I don't know if that's the best p lace for

 6 it.  I think the Commission still is authorized b y law to

 7 say to a person who's complaining about something  that the

 8 Commission does not view it has jurisdiction over  it, to

 9 say "SB 48 did blahbity-blah," and that's a techn ical

10 phrase.  So, that's just my initial thought off t he top of

11 my head.  Thank you.

12 CHAIRMAN IGNATIUS:  Mr. Speidel, any

13 thoughts on that?

14 MR. SPEIDEL:  Yes.  I think

15 Ms. Hollenberg was alluding to something and desc ribing

16 something that Staff would agree with, namely, it  wouldn't

17 be wise to introduce a definitive interpretation of SB 48

18 within these rules at this time.  And, I understa nd that

19 FairPoint might have an expectation that SB 48, w hen

20 applied, might exempt it from all complaints by m embers of

21 the public.  But I thought I heard something refe rring to

22 "slamming" and "cramming".  That's the type of co mplaint

23 that could come before this Commission.  And, the re are

24 certain areas where Commission jurisdiction would  not
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 1 necessarily be automatic, but it might somehow be

 2 implicated.  And, we don't know all the different

 3 permutations yet.  

 4 So, I'll give a little bit of

 5 background, in terms of why this rulemaking is ta king

 6 place and what's going on elsewhere within the Co mmission.

 7 And, that might be helpful, in terms of addressin g

 8 FairPoint's concerns.

 9 First thing is that these rules are

10 going to expire in the spring of next year.  Righ t now,

11 we're talking about mid November.  It's uncertain  as to

12 whether JLCAR will sit during the lame duck sessi on after

13 the election, before next January.  It's uncertai n.  So,

14 in an abundance of caution, Staff has requested t he

15 readoption without amendment of these procedural rules,

16 and expects that they would be in place before ex piration

17 next year.

18 Now, as you can see, within 202.01,

19 there are two references to the current version o f the

20 telecommunications rules.  Under subpart (i), the re's a

21 reference to "A person seeking to register as a

22 competitive local exchange carrier shall do so by

23 complying with Puc 431."  And, then, under subpar t (j),

24 there's a reference to "Puc 451".
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 1 It's expected that the

 2 Telecommunications Division at the Commission wil l work to

 3 develop an Initial Proposal for new telecom rules  over the

 4 next several months.  And, there are likely going  to be

 5 many changes related to SB 48 in those.

 6 So, the question is, do we kind of

 7 front-load references to FairPoint and other exce pted

 8 local exchange carriers being exempt from this st ructure

 9 now, or do we do it a little bit later.  Because I think

10 the Staff is aware that FairPoint is an ELEC.  An d, we

11 just want to make sure that we don't necessarily act

12 prematurely in integrating a rule scheme that doe sn't

13 reflect the real reality of how we have to interp ret SB 48

14 and apply SB 48 on a day-to-day basis.

15 There are certain ambiguities within the

16 law that we have to be careful about.  But we do want to

17 protect FairPoint's rights.  And, so, we are not doing

18 this in an attempt to ignore SB 48 or paper it ov er.  It's

19 just some legal housekeeping that needs to be don e before

20 the spring.  And, we also have, on a parallel tra ck,

21 telecom revisions that are forthcoming.  

22 So, if FairPoint would like to suggest

23 specific revisions, we would welcome that.  I wou ld

24 definitely have them reviewed by my fellow Staff members,
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 1 and we could look into that.  I won't dismiss it out of

 2 hand.  But I would caution against trying to shoe horn,

 3 especially shoehorn language from the statute its elf into

 4 -- into the rules, because these aren't necessari ly the

 5 place to put it.  We could maybe put a definition al fix in

 6 the telecom rules or in the 200 rules generally s omewhere,

 7 that would be more specific and more elegant than  trying

 8 to scatter it across these provisions.

 9 CMSR. HARRINGTON:  Mr. Speidel, this is

10 my concern on this.  If we take out, let's just s tart by

11 exempting the people in this room and, say, even this

12 building, it probably gets us down to, you know, less than

13 one-tenth of one percent of the people know what SB 48 is

14 and how it affects their ability to make complain ts about

15 telephone companies.

16 MR. SPEIDEL:  Right.

17 CMSR. HARRINGTON:  People have grown up

18 over the years with the idea that, if you have a complaint

19 against a utility, you call the PUC.  And, in fac t, what

20 the rules say right now, "A retail customer with a

21 complaint against a public utility that concerns the

22 customer's service or payment for such service sh all

23 submit the complaint to the Commission."  This is  under

24 "Complaints Against Public Utilities".  They're g oing to
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 1 say "FairPoint", or one of the other telephone co mpanies,

 2 "is a public utility."  They're going to go to th e rules,

 3 and we have a website we encourage people to use.   And,

 4 they're going to run down to the section "Complai nts

 5 against public utilities."  "Oh, this is what I d o.  Oh,

 6 good.  And, here's an e-mail address.  I'm going to send

 7 my complaint in."  And, we come back and say, "oh , I'm

 8 sorry, we have no jurisdiction over that part for  that

 9 public utility", they're going to say "well, what  the hell

10 good are your rules then?"  I mean, how do you ad dress

11 that concern that, if we're going to just send pe ople to

12 check some other rule with another rule and anoth er rule,

13 the rules become totally useless to the general p ublic?

14 MR. SPEIDEL:  Sure.  I understand where

15 you're driving at, Commissioner.  There are certa in

16 complaints you might imagine that, let's just cal l it, and

17 in order to avoid names, let's just call it "XYZ ELEC".

18 And, XYZ ELEC inadvertently damages some property  at a

19 homeowner's residence.  Or, their pole breaks in half and

20 hits their car or something.  Or, there's a cramm ing

21 situation, or something.  Any miscellaneous issue  that

22 happens for all sorts of utilities that might, in  theory,

23 be at least entertained to some extent.  

24 What I'm trying to get across is, we can
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 1 develop a definition, but it will have to be very

 2 specific.  And, we'll work on that.  And, if it's  an issue

 3 for FairPoint, I think Staff should definitely lo ok at

 4 that carefully.  But, merely reciting the statute  itself,

 5 I don't think would answer all of our questions.  It

 6 probably would lead to even more customer confusi on and

 7 uncertainty.

 8 If there were some way, perhaps, that we

 9 could list exempt carriers on our own website or within

10 even -- well, the rules might not be necessarily the best

11 place for this.  But, for instance, if there were  a list

12 of excepted local exchange carriers and there wer e a clear

13 reference to the fact that ordinary customer comp laints

14 about service, etcetera, etcetera, are not considered by

15 the Commission, and then list the names, put that  on the

16 website.  That might be another good fix, too, th at

17 doesn't involve the administrative rules process.   

18 So, I think we can work on this.  There

19 will be a lot more changes in the telecom rules, I would

20 expect, that are forthcoming as a consequence of SB 48.

21 So, that might provide consumers with some guidan ce as

22 well.  We're in a funny spot.  Because I wouldn't  want to

23 necessarily wait for the definitive word on how S B 48

24 impacts these, until we really know, say, later i n the
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 1 springtime, when it will be too late to launch th is

 2 rulemaking.  

 3 So, it's just a little bit of bad luck

 4 in that JLCAR has interpreted non-expiring and pr ocedural

 5 rules in their own ways, so that these have to be

 6 readopted in the spring, and then they will expir e in ten

 7 years after that.  It's a little bit of a relief,  versus

 8 the eight.  

 9 So, what I can do is we'll have a look

10 at what FairPoint has to say.  I will confer with  Telecom

11 Staff, and also keep OCA in the loop, and perhaps  we can

12 develop a revised proposal.

13 CHAIRMAN IGNATIUS:  Ms. Hollenberg?  

14 MS. HOLLENBERG:  Thank you.  If I may, I

15 just wanted to make a couple of points or offer a  couple

16 of comments in response to Commissioner Harringto n's

17 comments, which I appreciate your sharing this mo rning.

18 One thing to be mindful of is that these rules ar e not a

19 repromulgation of Puc 1200, which are complaints filed by

20 residential customers, or retail customers, for t hat

21 matter.  These are complaints filed by other than

22 customers against utilities.  So, even if we want ed to

23 signal to the public that there are some differen ces in

24 the way that telecom services in New Hampshire ar e being
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 1 regulated at this point in time, this might not

 2 necessarily even reach them, because they are loo king at

 3 another set of rules to file their complaints, wh ich are

 4 not being changed yet.

 5 The other thing that I would just offer

 6 a comment in response, would be I am all for work ing

 7 through a way of signaling and informing customer s how

 8 their services are regulated, because certainly a n

 9 informed customer is better for all of us to work  with.  I

10 am, though, worried about customers perhaps filte ring

11 their own complaints out, because they are trying  to

12 attempt to interpret a rule that doesn't necessar ily make

13 sense to them.  

14 I would say that SB 48 is probably the

15 most complicated piece of legislation that I've e ver had

16 the opportunity to look at, because of the way it  is

17 drafted.  So, I would worry about getting -- havi ng

18 customers be reluctant to file something.  I'm mo re of the

19 mindset that it would be better, at least in the interim,

20 to be -- err on the side of caution, and not atte mpt to,

21 at this point, within these sets of rules, given the

22 circumstances of everything that's going on right  now, try

23 to signal or clarify what the extent of SB 48 is on the

24 Commission's jurisdiction.
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 1 CMSR. HARRINGTON:  Just -- oh, excuse

 2 me.  Go ahead.

 3 MS. HOLLENBERG:  Yes.  Thank you.

 4 CMSR. HARRINGTON:  No, I'll let you

 5 finish.

 6 MS. HOLLENBERG:  No, that's okay.  Thank

 7 you.

 8 CHAIRMAN IGNATIUS:  Just so maybe it's

 9 clear what I'm trying to get across.  I mean, the re are

10 will be other rules, and I know sometimes the rul es get

11 very complicated.  But I'm picturing myself as a customer.

12 I go to the PU website.  It says "Rules".  I star t going

13 down the rules, and I get to Part 204, "Complaint s against

14 public utilities".  It tells me, "A retail custom er with a

15 complaint against a public utility [go do this]."

16 MS. HOLLENBERG:  Yes.  Go to another set

17 of rules.

18 CMSR. HARRINGTON:  Yes.  

19 MS. HOLLENBERG:  Yes.

20 CMSR. HARRINGTON:  And, I guess my

21 concern here is, not that we take SB 48 and try t o put it

22 into the rules right now, because we all know tha t's kind

23 of an evolving process, and you said it's extreme ly

24 complicated, and I think it's going to be somethi ng that's
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 1 going to be worked out over time.  But somehow we  have to

 2 let the people know that there's been a substanti al change

 3 in what happened.  The way that they have always thought

 4 about things, going back to Ma Bell days, was you  have a

 5 complaint with your landline telephone company, y ou call

 6 the Public Utilities, and they call them up and t hey beat

 7 them on the head and tell them to "straighten up and don't

 8 do that bad stuff again", if, indeed, the utility  was at

 9 fault.  They understand that wireless isn't cover ed.  Some

10 people understand cable TV isn't covered.  But ev erybody

11 right now in New Hampshire still thinks that land line

12 telephones are just the way they always have been .  

13 So, just somewhere in these rules, if we

14 could incorporate something to the effect that, y ou know,

15 "there's been a major change in the regulation of ", you

16 know, I don't have the right words in front of me , but

17 "previously regulated telephone services, such th at

18 certain items are no longer under the jurisdictio n of the

19 PUC".  Or, just something so people come in here and they

20 get that the rules give them some useful piece of

21 information.  I don't know exactly how to write t hat, but

22 maybe if the three groups could work together.  

23 But what I don't want them to do is then

24 go from here, then go someplace else, and then fi le a
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 1 complaint, then someone comes back and says "Oh, well, I

 2 mean, you wasted your time.  We don't have any

 3 jurisdiction over that anymore."

 4 MS. HOLLENBERG:  Well, I guess, if I

 5 might just respond really quickly.  I think that the

 6 purpose of the new Comcast remand docket is very much

 7 analogous to the resolution or the issue or the s ignal

 8 that your trying to send to customers.  And, we d on't yet

 9 know what that is yet.  So, I guess I worry that we would

10 all try and craft an interpretation of what SB 48  did

11 amongst the three of us or four of us, and you ar e all in

12 the process still of receiving -- you will be rec eiving

13 positions on that in the near-term future about h ow it

14 impacted.  And, you haven't yet decided it.  

15 So, even in the interim, you are still

16 in the process of working that through.  And, so,  how is

17 it that you could signal to customers now that so mething

18 is or is not covered.  Maybe there are a handful of things

19 that you could for sure say "we know this isn't c overed".

20 But, because it's all in flux, I just wonder if i t's at

21 this point not advisable to do it within the cont ext of

22 these particular 200 rules, rather than, I mean, I think I

23 heard Attorney Speidel mention doing something in  the body

24 of all the 200 rules, which will come up at some point in
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 1 the near future for a repromulgation, and putting

 2 something in there that really just explains the impact of

 3 SB 48 on the 200 rules.  And, I'll leave it at th at.

 4 CMSR. HARRINGTON:  Well, again, my

 5 concern, and I'm not suggesting that we try to ta ke SB 48

 6 and converge it into the rules in this section.

 7 MS. HOLLENBERG:  Yes.  You want it to be

 8 more.

 9 CMSR. HARRINGTON:  But there should be

10 some mechanism so that people understand that, an d I know

11 you mentioned the Comcast thing, but, again, I th ink

12 there's more awareness on the average person, whe n they

13 actively switch their telephone company, and they  go to

14 Comcast or Metrocast, or they delete their landli ne

15 altogether and go strictly wireless.  They realiz e they're

16 playing in a different game.

17 MS. HOLLENBERG:  Uh-huh.  

18 CMSR. HARRINGTON:  But the person that's

19 had, you know, New England Telephone, NYMEX, Veri zon, and

20 now FairPoint, for the last 48 years, and they ha ven't

21 switched anything, they are going to think they'r e covered

22 exactly the way they were 22 years ago, when they  had to

23 make their last complaint on something, or 22 wee ks ago.

24 So, I just think, and I don't know, I'm looking f or help
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 1 here.

 2 MS. HOLLENBERG:  Uh-huh.

 3 CMSR. HARRINGTON:  I think that needs to

 4 be addressed.  

 5 MS. HOLLENBERG:  I agree.

 6 CMSR. HARRINGTON:  So, the people

 7 understand that those -- that the old rules that always

 8 applied, if you didn't change, don't apply anymor e.

 9 MS. HOLLENBERG:  I agree.  I think

10 consumers need to be informed about the changing

11 landscape.  I guess what I would say is it's not -- the

12 rules aren't the place to do it.  And, that there  are

13 other ways that we can reach out to them and info rm people

14 through education and outreach, at this point in time.

15 CHAIRMAN IGNATIUS:  It sounds as though,

16 at a minimum, regardless of how the rules are ult imately

17 written, that we would be wise to put something o n the

18 website that says --

19 MS. HOLLENBERG:  There is, actually.

20 CHAIRMAN IGNATIUS:  Okay.  Good.

21 MS. HOLLENBERG:  Yes.  You have all of

22 your telecommunications law change or something l ike that

23 right on the front page of your website, which is  great.

24 I mean, it's the second bullet down, I think.
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 1 CHAIRMAN IGNATIUS:  But, I think, in

 2 addition, when you get to the rules section, --

 3 MS. HOLLENBERG:  Uh-huh.

 4 CHAIRMAN IGNATIUS:  -- you know, you

 5 could put a similar thing on complaints, that "th e

 6 jurisdiction of the Commission is not as broad as  it used

 7 to be.  Some things may not be within our jurisdi ction." 

 8 You know, whether you try to define them all or n ot.  And,

 9 I think, as we live with the statute, we'll get m ore

10 clarity.  So, I don't think anyone's trying to re sist

11 making clear, it's just, I think there's some que stion, at

12 this -- today, you know, can we give a definitive  list

13 that helps people, or do we muddy it by trying to  do that

14 before each really goes through it.  I know, each  time we

15 discuss it, new things come to my mind that I had n't

16 thought about before.  But maybe you can work on some

17 language that either within the rule that you thi nk would

18 be helpful, in whatever degree of detail each of you

19 think, or some other educational note to put -- w e can't

20 have two sets of rules, but some other educationa l piece

21 at various points on the website, so that, when p eople do

22 go to rules, might be reminded of that.  

23 You know, in some ways, the Co-op is

24 similar, the New Hampshire Electric Cooperative.  They're
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 1 a utility for some purposes, with jurisdiction, t he

 2 Commission's reach of jurisdiction on some things , and

 3 absolutely none on some others.  And, I don't thi nk we've

 4 ever rewritten our rules to reflect that.  But th at's --

 5 we've been living with that for the last, I don't  know

 6 what, ten or fifteen years.

 7 MS. HOLLENBERG:  I would just add that,

 8 I mean, rulemaking is something that lives for a long

 9 time, and it is a process.  I'm sure Staff is mor e attune

10 to how much of a process it is than the rest of u s that

11 actually have to not walk it through the process.   So,

12 it's just -- I think that there's less flexibilit y if you

13 were to put it into a rule than to do it through other

14 avenues.

15 CHAIRMAN IGNATIUS:  All right.  Well, I

16 encourage everyone to talk together, see if there 's

17 anything that you can agree on, or even if separa te points

18 of view come in, the conversation helps to develo p some

19 alternatives.

20 Other issues?  Mr. Malone, did you have

21 other issues you wanted to raise, other sections --

22 MR. MALONE:  No. 

23 CHAIRMAN IGNATIUS:  I'm sorry,

24 Mr. McHugh first, and then we can go back to Mr. Malone?
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 1 MR. McHUGH:  No, ma'am.

 2 CHAIRMAN IGNATIUS:  All right.

 3 Mr. Malone, did you have any sections to raise?

 4 MR. MALONE:  No.

 5 CHAIRMAN IGNATIUS:  Ms. Hollenberg, did

 6 you?

 7 MS. HOLLENBERG:  No thank you.

 8 CHAIRMAN IGNATIUS:  Mr. Speidel,

 9 anything to raise?

10 MR. SPEIDEL:  Yes.  I think we'll

11 informally confer with the commenters today.  And , we'll

12 probably see some written feedback from them.  An d, on

13 that basis, I think it's pretty fair to presume t hat there

14 will be some period of internal Staff deliberatio n, where

15 we might have to amend this proposal to some degr ee.  So,

16 that's going to be forthcoming later in November,  I would

17 imagine.

18 CHAIRMAN IGNATIUS:  Help me with

19 deadlines.  First, the written deadline under the  notice

20 for today's proceeding is November 15th?

21 MR. SPEIDEL:  That's correct.

22 CHAIRMAN IGNATIUS:  End of business.

23 And, I think we're accepting both, you know, hard  copy,

24 even email, is that right?
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 1 CMSR. HARRINGTON:  Yes.

 2 MR. SPEIDEL:  Yes.

 3 CMSR. HARRINGTON:  Fax or e-mail.

 4 CHAIRMAN IGNATIUS:  So, we'll take it

 5 however you want to deliver it.  And, the actual

 6 expiration date for the current rules, you said w as the

 7 "Spring 2013".  Do you have a tighter --

 8 MR. SPEIDEL:  I can be very specific,

 9 yes.  Just a second please.  They come in a few b askets or

10 a couple baskets.  202.01 was made effective on, let me

11 see, just want to be careful, it was made effecti ve on

12 June the 10th of 2006.  So, that would be expirin g on June

13 the 10th of 2013, I believe, or '14.  And, then w e have --

14 CHAIRMAN IGNATIUS:  Excuse me.  What was

15 it?  2013 or '14, I heard two dates?

16 MR. SPEIDEL:  I think it would be 2013,

17 as I recall.  And, then, you have 204 --

18 CHAIRMAN IGNATIUS:  We actually have

19 those dates in our draft, it shows, so that would  also be

20 06/10/06.

21 MR. SPEIDEL:  Yes.  There's a series of

22 06/10/06, but there's one miscellaneous that's ea rlier in

23 the spring, 204.03 -- let's see.  Ah, here we hav e

24 alternative regulation was effective January the 27th of
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 1 2005.  So, that would be basically the beginning of

 2 February of next year.  But, under the new JLCAR

 3 provisions, you can, if you have an open rulemaki ng, have

 4 some overlap, in terms of when the expiration dat es occur.

 5 So, if we were to be finished at some point next spring,

 6 that should be all right to have these continued in place.

 7 CHAIRMAN IGNATIUS:  Is it an eight-year

 8 duration under these rules?

 9 MR. SPEIDEL:  Yes, I believe so.

10 CHAIRMAN IGNATIUS:  So, the one adopted,

11 the 206, alternative regulation, would come due

12 January 27th, 2013.  That would mean then that th e first

13 ones we talked about, that were adopted in June o f 2006,

14 would actually be in 2014, correct?

15 MR. SPEIDEL:  In the Spring of 2014.

16 Yes.  I would have to double check one thing, bec ause

17 there's a lot of little -- I have the letter here , let me

18 just take a look here.  I have a letter from Scot t Eaton

19 that provides a lot of background on these.  Yes,  that's

20 correct.  That would be 2014.  I had remembered 2 013,

21 probably being too cautious, but 2014 is, in fact , the

22 date.

23 CHAIRMAN IGNATIUS:  So, our earliest one

24 to expire is Section 206, and that's February of 2013, the
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 1 end of February correct?

 2 MR. SPEIDEL:  Yes.  The end of January.

 3 CHAIRMAN IGNATIUS:  I'm sorry.  You're

 4 right.  The end of January.  

 5 MR. McHUGH:  Madam Chair? 

 6 CHAIRMAN IGNATIUS:  Yes, please.

 7 MR. McHUGH:  May I just make an

 8 observation or two?  So, I don't know if the Comm ission is

 9 willing to parse these out.  But, for example, I don't

10 view that anything in Senate Bill 48 affects the

11 Alternative Form of Regulation statute, that can be dealt

12 with.  All of these other ones expire so much lat er, it's

13 like, to me, the process is flipped.  We ought to  be

14 focusing on the 400 rules, getting them done, the n coming

15 back to some of the administrative rules.  And, j ust for

16 example, I mean, there's no guarantee, of course,  I turn

17 the page, but there's no guarantee under 202.01 t hat there

18 will be a Puc 431 type chapter.  I mean, there co uld be.

19 But it might be a different number, and it might be

20 applicable to ELECs, because, certainly, by defin ition,

21 the existing competitive local exchange carriers -- or, by

22 definition, excepted local exchange carriers.  So , you

23 know, it's sort of like, to me -- and those thing s are --

24 that's just sort of administrative, getting the n umbers
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 1 right.  But it's like this is readopting rules fo r an

 2 eight-year period that might have absolutely no r elevance

 3 in the spring of next year, to me, it's almost li ke I'm

 4 wondering why we wouldn't want to flip it and see  what we

 5 can get through on the Part 400 rules, and then d eal with

 6 sort of the rules of practice and procedure befor e the

 7 Commission.  I mean, it's just a thought.  It's j ust an

 8 observation as we were going through the final en d of the

 9 dialogue.

10 CHAIRMAN IGNATIUS:  Yes, I think that

11 makes some sense.  I guess the thought would be t o go

12 forward with readoption of Section 206 only, beca use that

13 one's due to expire soon.  Continue to work on al l of the

14 rules that's underway anyway, and then loop back to the

15 remaining procedural rules next summer, let's say , to get

16 that rolling, to be able to have readopted by the  Summer

17 of 2014.  Well, I'll leave you to think about tha t.

18 MR. McHUGH:  Sure.

19 CHAIRMAN IGNATIUS:  Discuss it with

20 yourselves.  That may make more sense.  I think e veryone

21 is trying their best to respond to the legislativ e change

22 in the various forms that we have to step in.  An d,

23 wherever we start, other pieces are going to have  to catch

24 up.  But it may be that that -- the heart of it r eally is

                  {DRM 12-189}  {11-06-12}



    31

 1 in those other proceedings with the more specific

 2 telephone rules.  So, that's not a bad suggestion .

 3 Other thoughts comments?

 4 MS. HOLLENBERG:  No thank you.

 5 CHAIRMAN IGNATIUS:  All right.

 6 MR. McHUGH:  None.

 7 CHAIRMAN IGNATIUS:  We appreciate you

 8 thinking about it.  Any time you can spend after this

 9 closes to work on it would be, I think, time well  spent.

10 And, we'll await whatever recommendations jointly  or

11 separately people want to bring forward.

12 If there's nothing else, we'll take this

13 matter under advisement.  I do want to mention ju st one

14 other thing.  I appreciate tremendously, Mr. McHu gh, the

15 response of FairPoint during the hurricane.  You and I

16 spent a lot of time on the phone.  And, it was ve ry

17 helpful to have immediate responses to specific q uestions,

18 and as definitive identification of problems as y ou were

19 able.  And, it was always a moving target, but it  was very

20 helpful in our response and our being able to wor k with

21 the Governor.  So, thank you for that.

22 MR. McHUGH:  Thank you for the

23 recognition.  And, may I just say for the record,  I hope

24 that we are not speaking on Friday, at 1:00 in th e
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 1 afternoon, in light of the upcoming nor'easter.

 2 MS. HOLLENBERG:  Amen. 

 3 CMSR. HARRINGTON:  We're going to hold

 4 you to that.  

 5 (Laughter.) 

 6 CMSR. HARRINGTON:  Now we know who to

 7 blame.

 8 CHAIRMAN IGNATIUS:  Thank you.  

 9 MR. McHUGH:  Thank you. 

10 CHAIRMAN IGNATIUS:  We're adjourned.

11 (Whereupon the hearing was adjourned at 

12 10:41 a.m.) 
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